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222 COLUMBIA LAW REVIEW 

What constitutes a change of occupation to avoid an obligation 
under a policy has presented an interesting problem, which the courts 
have almost uniformly solved in favor of the assured. Thus, it has 
been held that there was not as a matter of law a change of occupation 
where the assured was enjoying his recreation, Union Mutual Accident 
Ass'n. v. Frohard (1890) 134 111. 228, 25 N. E. 642, or was engaged in 
some incidental private business, Hess v. Masonic Mut. Accident Ass'n. 
(1897) 112 Mich. 196, 70 N". W. 460; Stone's Adm'rs v. Casualty Co. 
(1871) 34 1ST. J. L. 371; but cf. Eggenberger v. Guarantee Mut. Ace. 
Ass'n. (0. C. 1889) 41 Fed. 172, or was temporarily engaged in work 
ancillary to his main occupation. Union Health & Accident Co. v. 
Anderson (Colo. 1919) 180 Pac. 81; Gotfredson v. German Com. Ace. 
Co. (O. G. A. 1914) 218 Fed. 582. In these cases there is clearly no 
change of occupation ; but to hold that there was no change where one 
was occupied pending reemployment in his regular occupation, Sim- 
mons v. Western Travelers' Ace. Ass'n. (1907) 79 Neb. 20, 112 MT. W. 
365; cf. Taylor v. Illinois Com. Men's Ass'n. (1909) 84 Neb. 799, 
122 N. W. 41, seems doubtful. An extreme example of the last class 
of cases is Jaques v. Order of United Com. Travelers (Kan. 1919) 
180 Pac. 200, where the deceased, who was insured as a travelling 
salesman, returned to his family at the age of 61 and took employment 
as a janitor; a finding of the jury that there had been no change of 
occupation, based on slight evidence that the deceased intended to 
return to the road, was sustained on appeal. It is difficult to see why 
logically a temporary change of occupation, though the intention to 
return to one's former occupation remains, should not, nevertheless, be 
regarded as a change. Cf. Estabrooks' Adm'rs v. Union Casualty & 
Surety Co. (1902) 74 Vt. 473, 52 Atl. 1048 ; Aetna, Life Ins. Go. v. Dunn 
(C. C. A. 1905) 138 Fed. 629. What probably influenced the court in 
the Taylor and the Jaques cases in finding for the plaintiff was the 
fact that the change of occupation had no causal relation to the death 
of the assured. In the instant case, however, the assured was engaged 
as a physician and surgeon at the time of his death. It may be true 
that the risk in the mind of the insurer was the risk of death by 
accident in ordinary civil practice and not in ministering to wounded 
on the field of military operations, and that these are two distinct 
occupations in a- proper classification of risks. But the insurer, never- 
theless, saw fit to describe the risk assumed in words fairly covering 
both civil and military practice. Consequently, a reasonable interpre- 
tation gives this broader meaning to the words chosen by the insurer. 
In order to sustain this decision, it is not necessary, therefore, to 
determine whether the assured's excursion into the field of military 
operations was merely a temporary change of vocation or avocation 
reasonably within the language of the policy. 

Judgments — Decree op Distribution — Collateral Attack. — Following 
a decree of distribution of a decedent's estate, reserving the statutory 
one-third for the widow, the heirs-at-law filed a bill for partition of the 
property pursuant thereto, and later, having discovered extrinsic facts, 
amended the bill, seeking to set aside the decree, on the ground that 
her marriage was not valid, and to have all the property partitioned 
among the heirs. Held, two judges dissenting, the decree was res 
adjudicata between the parties and not subject to collateral attack. 
Knight v. Harrison (N. D. 1919) 174 N". W. 633. 
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A final decree of distribution, authorized by statute, has the same 
effect and is as binding as any other judgment. Sjoli v. Hogenson 
(1909) 19 IT. D. 82, 92, 122 IT. W. 1008. Where a decree or judgment 
is erroneous in law, the proper method of relief is by appeal. Failing 
to appeal within the prescribed time, the parties are conclusively bound 
and cannot attack the entry collaterally, in subsequent proceedings. 
Haines v. Hall (1904) 209 Pa. 104, 58 Atl. 125. Where additional 
material facts are later discovered, a court of equity has the power to 
vacate a judgment, Moore v. Palmer (IT. D. 1919) 174 IT. W. 93, and 
such a proceeding was specifically authorized in the instant case. 
IT. D. Comp. Laws (1913) §8809. The court, however, refused to 
consider such a motion in the supplemental bill on the ground that it 
would be a collateral attack on the decree of another court. The 
question of misjoinder of actions was not raised by the parties and it 
would seem more in line with modern code practice to have retained 
the supplemental bill as a petition to vacate the decree of distribution 
and for additional relief by a partition according to the amended 
decree. The amplification of procedure requiring two trials seems 
unnecessary. 



Landlord and Tenant — Covenant Not to Sublet or Assign — What 
Constitutes Breach. — The lessee of premises owned by the plaintiff 
assigned his term to the defendants, the original lease containing a cove- 
nant against subletting with the penalty of forfeiture for breach thereof. 
In an action of unlawful detainer, held, the assignment did not violate 
the covenant. Goldman v. Feder & Qo. (W. Va. 1919) 100 S. E. 400. 

Restrictions against subletting or assigning are not viewed with 
favor by the courts and accordingly are construed very strictly. Gazlay 
v. Williams (C. O. A. 1906) 147 Fed. 678; Hilsendegen v. Hartz Cloth- 
ing Co. (1911) 165 Mich. 255, 130 N. W. 646. Thus a covenant against 
assignment is not violated on a transfer by operation of law, such as a 
sale of the lease under execution, Farnum v. Hefner (1889) 79 Cal. 575, 
21 Pac. 955; see Zwietusch v. Luehring (1913) 156 Wis. 96, 144 IT. W. 
257, or by transfer to a trustee in bankruptcy, Gazlay v. Williams, supra, 
but is violated by a voluntary transfer to a trustee in insolvency. Medi- 
nah Temple Go. v. Currey (1896) 162 HI. 441, 44 IT. E. 839. Neither 
is there a breach where the lease is assigned as security for a debt, 
Crouse v. Michel (1902) 130 Mich. 347, 90 IT. W. 32, nor where one of 
several lessees assigns his interest, the courts saying the covenant is 
against assignment by all and not one of the lessees, Swartz v. Bixler 
(1918) 104 Atl. 591; Spangler v. Spangler (1909) 11 Cal. App. 321, 104 
Pac. 995. A mortgage of the lease is held not to be a breach of a cove- 
nant against assignment in jurisdictions where the mortgagee has merely 
a lien, Biggs v. PurseU (1876) 66 N. T. 193, 200, though it is held to be 
a breach in jurisdictions where the mortgagee has the title. See Becker 
v. Werner (1881) 98 Pa. 555. Likewise a covenant against subletting, 
or permitting any one to occupy the premises, is not breached by tak- 
ing lodgers, the court holding that the covenant was intended to pro- 
hibit only such sublettings as would permit the sublessee to maintain 
trespass. Peaks v. Colo (1908) 197 Mass. 554, 83 N. E. 1106. Following 
this literal construction, Tiffany, Eeal Properly, § 46, it is everywhere 
held that a covenant against assignment is not violated by a subletting, 
Cross v. Bouch (1917) 175 Cal. 253, 165 Pac. 702; Burns v. Dufresne 
(1912) 67 Wash. 158, 121 Pac. 46; Leduke v. Barnett (1881) 47 Mich. 



